Uni ted States Bankruptcy Appellate Panel
FOR THE EI GHTH Cl RCU T

No. 98-6013EM

In re: *
*
Sullivan Jewelry, Inc., *
*
Debt or. *
*
A. Thomas DeWbskin, Trustee, *
*
Pl ai ntiff-Appell ee, *

* Appeal fromthe United States

V. * Bankruptcy Court for the

* Eastern Dstrict of Mssouri.
Roger M Hi bbits, *
*
Def endant - Appel | ant. *

ORDER

Bef ore KRESSEL, SCOIT, and DREHER, Bankruptcy Judges.

KRESSEL, Bankruptcy Judge.

The appell ant noves to transfer this appeal to the United
States District Court for the Eastern District of Mssouri.
Because we conclude that the appeal is properly before this
court, we deny the notion.



BACKGROUND

On January 16, 1998, an order and a judgnent (both dated
January 15, 1998) were entered granting the plaintiff summary
judgnent in this adversary proceeding. On January 27, 1998,
the defendant filed a notice of appeal. Wile he did not use
the official formand the caption of the notice of appeal was
I naccurate in a nunber of respects, the appeal did properly
I dentify the January 16, 1998, order and judgnent as those
bei ng appealed from In pertinent part, the notice of appeal
st at ed:

W LLI AM SULLI VAN, ROSE SULLI VAN AND TI NA
LLOYD, and Roger M Hibbits appeal to the
United States District Court. -

Because H bbits did not file any separate election to have his
appeal heard by the district court, the clerk of the bankruptcy
court transmtted the appeal to this court. Hi bbits has now
filed a notion to transfer the appeal to the district court
all eging that the appeal was “erroneously transferred to this
court” and that “there was no consent to such transfer and
therefore this does not conply with Bankruptcy Rule 8001(e).”

DI SCUSSI ON

Wil e H bbits nmay not have consented to his appeal being
heard by this court, actual consent is not required. Rather
the current statute and rule provide that an appeal wll be
heard by the bankruptcy appell ate panel unless a party nakes
an affirmative el ection to have an appeal heard by the district
court. Significant changes in this regard were nade by the

YWilliam Sullivan, Rose Sullivan, and Tina Lloyd were not parties to this adversary
proceeding, so it is unclear why they appear both in the caption and as appellants. We treat this
only as an appeal by defendant Roger M. Hibbits.



Bankruptcy Reform Act of 1994. Pub. L. No. 103-394, 108 Stat.
4106 (1994).



The Forner Statute and The A d Rule

Appeal s from bankruptcy court are governed by Section 158
of Title 28. Prior to the enactnment of the Bankruptcy Reform
Act of 1994, § 158(b)(1) provided:

The judicial council of a circuit may establish a
bankrupt cy appell ate panel, conprised of bankruptcy
judges fromdistricts within the circuit, to hear and
determ ne, wupon the consent of all the parties,
appeal s under subsection (a) of this section.

28 U S.C. 8 158(b)(1) (repealed 1994).

Thus, as previously witten, the statute did require the
consent of all parties to the appeal before that appeal would
be heard by a bankruptcy appellate panel. The Bankruptcy Rul es
I npl emented this consent procedure:

Consent to Appeal to Bankruptcy Appellate Panel.
Unl ess ot herw se provided by a rule pronul gated
pursuant to Rule 8018, consent to have an appeal
heard by a bankruptcy appel | ate panel may be given in
a separate statenent of consent executed by a party
or contained in the notice of appeal or cross appeal.
The statenent of consent shall be filed before the
transmttal of the record pursuant to Rule 8007(b),
or within 30 days of the filing of the notice of
appeal , whichever is |later.

Fed. R Bankr. P. 8001(e) (prior to 1997 amendnent).

Thus, the statute and rules previously required the
consent of the parties before an appeal could be heard by a
bankruptcy appellate panel and if the former statute and the
old rule were in effect, the appellant’s notion would have
nmerit.

The Current Statute and The New Rul e




However, the statute was anmended by the Bankruptcy Reform
Act of 1994, Pub. L. No. 103-394, 108 Stat. 4106 (1994). The
Act substantially anended 8 158 regarding the process for
creati ng bankruptcy appel |l ate panels and the operative | anguage
of 8 158(b)(1) quoted above was del eted and a new 8§ 158(c) was
enact ed, which provides:



Subject to subsection (b), each appeal under
subsection (a) shall be heard by a 3-judge panel of
t he bankruptcy appellate panel service established
under subsection (b)(1) unless --

(A) the appellant elects at the tine of filing
t he appeal ; or

(B) any other party elects, not later than 30
days after service of the notice of the appeal;

to have such appeal heard by the district court.
28 U.S.C. § 158(c).

While the statute as rewitten preserves the absolute
right of any party to have an appeal heard by the district
court, that right nust be affirmatively exercised by an
election by the appellant at the tinme of filing the appeal or

by any other party within thirty days after its service. In
t he absence of such an election an appeal is heard by the
bankruptcy appellant panel. To inplenent this change in the

statute, the bankruptcy rule was also changed effective
Decenber 1, 1997. It now reads:

El ection to Have Appeal Heard by District Court
| nst ead of Bankruptcy Appellate Panel. An el ection
to have an appeal heard by the district court under
28 U S. C 8 158(c)(1) may be nade only by a statenent
or election contained in a separate witing filed
within the tine prescribed by 28 U S.C. § 158(c)(1).

Fed. R Bankr. P. 8001(e).

Thus, the rule inplenents the statute by requiring an
affirmative infornmed el ection to have an appeal heard by the
district court. Thus, although the notice of appeal in this
case states that the appeal is to the district court, that is
boi | erpl ate | anguage (not conformng to the official formfor
a notice of appeal) and does not qualify as an election. It
certainly is not contained in a separate witing as is required



by Fed. R Bankr. P. 8001(e). By requiring such a separate
docunent, the rule inplenents Congressional intent that appeals
to the bankruptcy appellate panel be the default process and
the statutory | anguage that the right to proceed with an appeal
tothe district court be nade by an actual “election” know ngly
and informatively nmade.



CONCLUSI ON

Since the appellant did not nake an election in conformty
wth the statute and the rule, the appeal is properly before
this court. We therefore deny his notion to transfer the

appeal to the United States District Court for the Eastern
District of Mssouri.

February 23, 1998

Order Entered at the Direction of the Panel:

Cerk, U S Bankruptcy Appellate Panel, Ei ghth Crcuit



